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A DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Habeas Corpus No. 2117 

In re Emory O’Bryant 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the city of Washing¬ 
ton, in said District, at the times hereinafter mentioned, the 
following papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

1 In the District Court of the United States for 

the District of Columbia 

Habeas Corpus No. 2117 

Filed October 30, 1940 

In re Habeas Corpus Emory O’Bryant 

Petition for writ of habeas corpus 

The petition of Emory O’Bryant respectively represents to 
the Court as follows: 

1. That your petitioner is a citizen of the United States and 
resident of the District of Columbia, below the age of 21, to 
wit, 18 years. 

2. That on the 7th day of January 1939, your petitioner 
was charged in the Juvenile Court of the District of Columbia 
with the theft of five cases of whiskey; that your petitioner 
was not represented by counsel at the time but was told that 
if he would plead guilty, he would be sent to the National 
Training School for “a month or two,” Thereupon the peti¬ 
tioner pleaded guilty to the theft of three cases of whiskey 
and on the same day, January 7. 1939, was sent to the National 
Training School for what he thought to be a short sentence. 
After arriving at the National Training School your petitioner 
learned that he had been given a sentence of more than four 
years. After being at the National Training school for more 
than a year your petitioner was taken to and incarcerated in 
the District of Columbia Reformatory at Lorton, Virginia, 
which reformatory is in fact a penitentiary. 

3. That he is now being held in the custody of Mr. Ray L. 
Huff, the General Superintendent of Penal Institutions, at the 
District of Columbia Reformatory. Lorton, Virginia. 
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2 4. That your petitioner is not, nor has he ever been 

charged with the commission of any offense which 
would be punishable by sentence to a penitentiary and is in¬ 
formed and does believe that such detention in said peniten¬ 
tiary is illegal and unconstitutional and in contravention of 
his rights. 

Wherefore, the premises considered, your petitioner prays: 

1. That a writ of habeas corpus issued out of this honorable 
court directed to the General Superintendent of the District 
of Columbia Penal Institutions, or to someone acting in his 
place and stead, requiring him to produce the body of your 
petitioner before this honorable court. 

2. That a hearing be had to determine the legality of your 
petitioner’s sentence and detention, and that pending such 
hearing he may be enlarged upon his giving sufficient security 
for his appearance before this honorable court. 

3. That upon a final hearing your petitioner may be dis¬ 
charged from custody. 

4. And for such other and further relief as the nature of the 
case may require and as to the court may seem proper. 

Emory O’Bryant, 

John T. Bonner, Petitioner, 

Attorney for Petitioner. 

Subscribed and sworn to before me this 23 day of October 
1940. 

[seal] C. W. Hanger, 

Notary Public. 

My com. Expires 11/2/43. 

Let the petition be filed without prepayment of costs: 

Let the writ issue returnable the 4th day of November 1940 
at 10 A. M. 

Bolitha J. Laws, Justice. 

October 30, 1940. 


3 Writ of habeas corpus 

Issued October 30, 1940 

****'. 

The President of the United States, 

To Ray L. Huff, Superintendent of the District of Columbia 
Penal Institutions, or to someone acting in his place, 
greeting: 

You are hereby commanded to have the body of Emery 
O’Bryant detained under your custody, as it is said, together 
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with the day and cause of his being taken and detained, by 
whatever name he may be called in the same, before the Hon¬ 
orable Bolitha J. Laws, one of the Justices of the District 
Court of the United States for the District of Columbia in 
the United States Courthouse, city of Washington (immedi¬ 
ately), on the 4th day of November 1940, at 10 A. M., after 
the receipt of this writ, to do and receive whatever shall then 
and there be considered of in his behalf, and have then and 
there this writ. 

Witness, The Honorable Chief Justice of said Court the 30th 
day of October A. D. 1940. 

[seal] Charles E. Stewart, 

Clerk. 

By C. E. Stewart, Jr., 

Assistant Clerk. 


Marshal's return 

Served: Ray L. Huff, Superintendent of D. C. Penal In¬ 
stitutions, by Captain George Ratherdale, personally, October 
31,1940. 

John B. Colpoys, 

U. S. Marshall, D. C. 

ByE. J. Graves. 

L. 

4 Return and answer to writ of habeas corpus 

Filed November 16, 1940 

* * * * * 

Now comes Ray L. Huff, General Superintendent of the 
District of Columbia Penal Institutions, the respondent in the 
above-entitled cause, by Edward M. Curran, United States At¬ 
torney for the District of Columbia, and for return to the writ 
of habeas corpus heretofore issued represents to this Honorable 
Court as follows: 

I 

The respondent admits the allegations contained in Para¬ 
graph 1 of the petition. 

II 

The respondent admits and alleges that on the 7th day of 
January 1939 the petitioner was charged in the Juvenile 
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Court of the District of Columbia with juvenile delinquency, 
in that he committed a theft of five cases of whiskey; that the 
petitioner pleaded guilty and was committed by the Juvenile 
Court to the National Training School for Boys of the Dis¬ 
trict of Columbia until twenty-one years of age. A copy of 
said commitment is hereto annexed, marked “Exhibit 
5 A.” and made a part hereof. 

On the 16th day of August 1939. by order of the 
Director of the Bureau of Prisons of the Department of Justice, 
who acted under the direction of the Attorney General and in 
accordance with authority conferred by Title IS. Sections 744 
(b) and 753 (f) of U. S. Code, the petitioner was trans¬ 
ferred from the National Training School for Boys to the Dis¬ 
trict of Columbia Reformatory at Lorton, Virginia, where said 
petitioner is now incarcerated pursuant to the aforesaid com¬ 
mitment and order of transfer. A copy of said order of trans¬ 
fer is hereunto annexed, marked “Exhibit B.” and made a part 
of this return. 

Except as herein admitted, the respondent denies each and 
every allegation contained in Paragraph 2 of the petition. 

III 

The respondent admits the allegations contained in Para¬ 
graph 3 of the petition. 

IV 


The respondent denies each and every allegation contained 
in Paragraph 4 of the petition. 

Further answering the petition, the respondent alleges: 

V 

The petitioner herein is eighteen years of age. On 
6 May 21, 1937, he was arrested and convicted on a charge 
of disorderly conduct and fined Five Dollars ($5.00). 
On August 10. 193S. he was arrested on a charge of forging a 
check belonging to his grandmother and placed on probation. 

On November 8. 1938. he was arrested on a charge of break¬ 
ing into a box car, with three men, and stealing five cases of 
whiskey, valued at One Hundred Dollars ($100.00). On this 
charge he was convicted of juvenile delinquency and com¬ 
mitted for the period of his minority, as aforesaid. 

At the National Training School for Boys, the petitioner 
proved to be incorrigible and insubordinate, frequently re- 
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fusing to work, declining to comply with orders, and getting 
into fights with other inmates, and being generally a disturb¬ 
ing influence, especially for younger boys. On July 4. 1939. 
the petitioner escaped from the institution, but was appre¬ 
hended several hours later. On July 27. 1939. the petitioner 
again escaped by breaking out of the detention cottage during 
the night, and was apprehended near his home in Washington. 

D. C, about a week later, on August 3. 1939. At the time of 
his apprehension, he pulled a knife with an open blade, with 
the evident purpose of attacking the officers. The foregoing 
facts appear from a report dated August 3. 1939. from Harold 

E. Iiegstrom, Superintendent of the National Training School 
for Boys to Honorable James V. Bennett. Director of the 
Bureau of Prisons, concerning the petitioner, and from a mem¬ 
orandum from Rodger L. Kirvan. Esquire. Parole 

7 Officer of the National Training School for Boys, to Su¬ 
perintendent Iiegstrom. dated August 4. 1940. Copies 
of said report and of said memorandum are hereunto annexed, 
marked “Exhibits B and C.” and made a pan of this return. 
Thereafter, on August 16. 1939. the petitioner was trans¬ 
ferred to the District of Columbia Reformatory at Lorton. 
Virginia, as aforesaid. It is the practice of the Bureau of 
Prisons to notify the Juvenile Court of the District of Colum¬ 
bia of the transfer of any boy from the National Training- 
School for Boys to the District Reformatory. This practice 
was followed in this instance, and no objection was received 
from the Juvenile Court to such transfer. 

VI 

The National Training School for Boys is intended for the 
training of delinquent boys and is not a walled institution. 
The inmates of the institution are boys whose ages range from 
twelve years and upward, the average age being about seven¬ 
teen years. It is an unsuitable institution for the petitioner 
and was not intended for boys who are incorrigible or difficult 
to discipline and who have a tendency to escape. Not only 
is it difficult to maintain safe custody of boys of that type, in 
view of the character of the institution, but their presence in 
the institution has a bad and demoralizing effect on the remain¬ 
ing inmates, most of whom are capable of rehabilitation, but 
whose rehabilitation would be interfered with by the presence 
of older and incorrigible boys. The transfer of the petitioner 
was, therefore, not only necessary for the purpose of maintain- 
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ing safe custody of the petitioner, but also in the interest of 
the other inmates of the National Training School for Boys. 

VII 

The National Training School for Boys was originally 
S an independent unit, directed by a Board of Trustees 
appointed directly by the President of the United 
States, accepting admissions from both the Federal Courts 
and the Juvenile Court of the District of Columbia, and was 
transferred to the Department of Justice by Section 3, Para¬ 
graph (b) of Reorganization Plan No. II. promulgated by the 
President of the United States on May 9. 1939, pursuant to 
the provisions of the Reorganization Act of 1939. approved 
April 3. 1939. Public No. 19, 76th Congress. The said Re¬ 
organization Plan took effect on July 1. 1939. and ever since 
that date the National Training School for Boys has been, and 
now is. a Federal institution, administered by the Director 
of the Bureau of Prisons of the Department of Justice, under 
the direction and supervision of the Attorney General. 

VIII 

The District of Columbia Reformatory at Lorton, Virginia, 
is a reformatory established pursuant to the provisions of the 
Act approved March 3. 1909 (35 Stat. 688. 717), entitled, “An 
Act making appropriations to provide for the expenses of the 
Government of the District of Columbia for the fiscal year 
ending June 30. 1910, and for other purposes,’* which provides 
ill part as follows: 

“Sites for Reformatory and Workhouse. —The Commis¬ 
sioners of the District of Columbia are hereby authorized and 
directed to purchase two tracts of land, widely separated, of 
not less than one thousand acres each, either or both of which 
to be situated in the State of Maryland, or in the State of 
Virginia; one of said tracts shall be used as a site for the con¬ 
struction and erection of a reformatory of sufficient capacity 
to accommodate at least one thousand inmates, and the other 
for the construction and erection of a workhouse of sufficient 
capacity to accommodate at least five hundred pris¬ 
oners. and to build necessary temporary structures on each 
tract * * 

The District of Columbia Appropriation Act, 1941 
9 (Public, No. 602, 76th Congress, approved June 12, 
1940). makes an appropriation for the reformatory, 
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District of Columbia, referring to the institution as “reforma¬ 
tory.’’ 

IX 

By section S of the Act of June 6. 1940 (Public. No. 561. 76th 
Code. Title 18, Sec. 753f). the Attorney General is authorized 
to order the transfer of any person held under authority of 
any United States Statute from one institution to another. 
The pertinent provision of said Section reads as follows: 

“The Attorney General is also authorized to order the trans¬ 
fer of any person held under authority of any United States 
statute from one institution to another if in his judgment it 
shall be for the well-being of the prisoner or relieve over¬ 
crowded or unhealthful conditions in the institution where 
such prisoner is confined or for other reasons.” 

X 

By Section S of the Act of June 6.1940 (Public, No. 561. 76th 
Congress), entitled. “An Act to amend an Act entitled ‘An 
Act to establish a Board of Indeterminate Sentence and Parole 
for the District of Columbia and to determine its functions, 
and for other purposes.’” which amended Section 11 of the 
Act of July 15, 1932. similar authority was expressly conferred 
on the Attorney General in respect to prisoners convicted in 
the District of Columbia. The pertinent provision of the 
last mentioned Act reads as follows: 

“The Attorney General is also authorized to order the trans¬ 
fer of any such person from one institution to another if, in 
his judgment, it shall be for the well-being of the prisoner or 
relieve overcrowding or unhealthful conditions in the in¬ 
stitution where such prisoner is confined, or for other 
reasons.” 

10 XI 

As soon as the National Training School for Boys was trans¬ 
ferred to the jurisdiction of the Department of Justice, an 
agreement was entered into, effective as of July 1. 1939, be¬ 
tween the United States of America and the Board of Public 
Welfare for the District of Columbia, whereby the United 
States agreed to receive boys committed by the courts of the 
District of Columbia and to provide for their safe keeping, 
care, and subsistence, furnishing subsistence and quarters at 
the National Training School for Boys, or some other insti- 

28011 * 7 — 4 «*- 11 
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tution. equal and similar to accommodations for hoys com¬ 
mitted by the courts of the United States. Article II of said 
agreement provides as follows: 

‘‘It is expressly understood and agreed by and between the 
Government and the District that under the terms of this 
agreement the Attorney General shall be free to exercise his 
statutory authority to transfer from the National Training 
School for Boys to the District of Columbia Reformatory 
at Lorton. Virginia, or to any other appropriate institution, 
any boy committed by any of the Courts of the District of 
Columbia who needs treatment, supervision, and training not 
available in the National Training School for Boys. Where 
a transfer of a boy to the District of Columbia Reformatory 
at Lorton. Virginia, shall have been effected, any and all re¬ 
sponsibility of the National Training School for Boys and the 
Government for the care and custody of the boy transferred 
shall terminate.” 

Wherefore, having fully answered the writ of habeas corpus 
heretofore issued, respondent prays that the said writ be 
discharged, petition dismissed, and the petitioner remanded 
to the custody from which he was taken by said writ. 

Edward M. Curran, 

United States Attorney for 

the District of Columbia. 

Alexander Holtzoff, 

Special Assistant to the Attorney General. 

John H. Mitchell, 

Assistant United States Attorney 
for the District of Columbia. 

11 Exhibit A 

[Copy] 

Filed November 16. 1940 

In the Juvenile Court of the District of Columbia 
January Term. A. D. 1939 
Case No. 650S0 

In the matter of Emory O’Bryant 

Emory O’Bryant, having been found and adjudged to have 
violated a law, and said Emory O’Bryant appearing to be un¬ 
der eighteen years of age, having been born on March 27, 
1922, it was this day 
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Ordered: That he be committed to the National Training 
School for Boys of the District of Columbia, until twenty-one 
years of age. 

Witness the Hon. Fay L. Bentley, Judge of the Juvenile 
Court of the District of Columbia, and the seal of said Court. 
This 7 day of January in the year of our Lord one thousand 
nine hundred and thirty-nine. 

[seal] (Signed)-. 

Clerk, Juvenile Court, D. C. 
To National Training School for Boys, 

District of Columbia. 

12 Exhibit B 


[Copy] 

Filed November 16, 1940 

Department of Justice, 
Washington, August 16, 1939. 
To the Mr. John B. Colpoys. 

U. S. Marshal, Washington, D. m C. 

Whereas, in accordance with the authority contained in title 
IS, sections 744b and 753f. U. S. Code, the Attorney General 
by the Director of the Bureau of Prisons has ordered the 
transfer of Emory O'Bryant. = 104S0, from the National 
Training School for Boys, Washington, D. C., to the D. C. 
Reformatory, Lorton, Virginia. 

Now therefore, you, the above-named officer, are hereby 
authorized and directed to execute this order by causing the 
removal of said prisoner, together with the original writ of 
commitment and other official papers as above ordered and 
to incur the necessary expense and include it in your regular 
accounts. 

And you. the warden, superintendent, or official in charge 
of the institution in which the prisoner is now confined, are 
hereby authorized to deliver the prisoner in accordance with 
the above order; and you, the warden, superintendent, or 
official in charge of the institution to which the transfer has 
been ordered, are hereby authorized and directed to receive 
the said prisoner into your custody and him to safely keep 
until the expiration of his sentence or until he is otherwise 
discharged according to law. 

By direction of the Attorney General. 

James V. Bennett, 
Director, Bureau of Prisons. 


10 


IN RE EMORY O’BRYANT 


Pursuant hereunto, I have this 28 day of August 1939, re¬ 
ceived the above-named prisoner as herein directed. For safer 
custody. 

Name: Thomas R. East 
Title: Deputy Marshal. 

Original.—To be left at institution from which prisoner 
is transferred. 

13 Exhibit C 


[Copy] 

Filed November 16. 1940 

The National Training School for Boys, 

Bladensburg Road, N. E., 
Washington, D. C., August 3, 1939. 
Claude D. Jones, Superintendent. 

Ruth B. Carlston, Secretary. 

Attention: Mr. Frank Loveland, Supervisor of Classification 

In re Emory O’Bryant, # 10480 -N 

Honorable James V. Bennett, 

Director, Bureau of Prisons, 

Department of Justice, Washington, D. C. 

Dear Sir: I wish to submit to you, for your consideration 
and instructions, the following information concerning Emory 
O’Bryant, a colored District of Columbia boy, whom we con¬ 
sider as an unfit subject for training here because of his be¬ 
havior and size and whom we recommend for transfer to an 
institution of greater security: 

Emory O'Bryant, colored, received from District of Colum¬ 
bia Juvenile Court, on January 7, 1939, on a charge of Unlaw¬ 
ful Entry; sentence Minority. Date of birth. March 27, 1922. 
Home residence, 1102 Mt. Olivet Rd. N. E., Washington, D. C. 
Previous Record. May 21, 1937, arrested for Disorderly Con¬ 
duct—hurting smaller children; fined $5.00. 

August 10, 1938, arrested for forging check belonging to 
grandmother; placed on probation. 

November 8. 1938, arrested for breaking into box car with 
three men which was in rear of 1425 New York Ave„ N. E. 
and stole 5 cases of whiskey valued at 8100. Sold the liquor 
and split the money $23.00. Returned to the same car two 
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days later with one of the men, entered the car again but were 
frightened off before they got anything, leaving the auto that 
the other man was using. 

INSTITUTION RECORD 

May 2. 1939—Insubordinate. 

May 23.1939—Refused to work and used foul languge. 
14 May 12, 1939—Fighting with other boys. 

May 1, 1939—Disturbing in school. 

April 10, 1939—Laying on table in laundry, not working 
and using profane language. 

March 17. 1939—Insubordinate. 

March 8. 1939—Disturbing in school, disobedient, and 
discourteous. 

February 21, 1939—Disobedient and Insolent. 

On July 4. 1939, O’Bryant attempted to escape by running 
from the playground during a field meet; he was apprehended 
a couple hours later in the city near the institution. 

On July 27, 1939. O’Bryant escaped by breaking out of the 
detention cottage during the night, with three other boys, 
and was apprehended near his home in the city in the early 
morning of August 3rd. 1939. 

Since this boy was admitted to the institution on January 
7. 1939. he has been consistently anti-social and very trouble¬ 
some. He has been a leader in inciting other boys in the 
school to defy authority, has obeyed only under protest and 
very often has flagrantly been defiant. He has never worked 
well, used a great deal of foul language, fought with other 
boys, has been practically uncontrollable. It seems evident 
from our six months’ observation of this boy that he is utterly 
unsuited for training in an open institution of the type of this 
one and that he can be trained only in an institution of greater 
security. 

We will sincerely appreciate it if you will give this case your 
careful consideration and advise us, as early as possible, as to 
what procedure to follow to transfer this boy to another 
institution. 

Very truly yours. 

Harold E. Heg strom. 

Superintendent. 

HEH:ref. 

P. S.—This boy is about 6 ft. 2 inches in height and weighs 
about 180 lbs. 


H. E. H. 
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15 Exhibit D 

[Copy] 

November 16, 1940 

Memorandum to Harold E. Hegstrom 
August 4. 1940 

Last night August 3. 1940 Leroy Muth. Joseph Concannon 
and I apprehended Emory O'Bryant absconder, a few blocks 
from his home. At 2 A. M. in the morning I recognized 
Emory with a group of 15 boys. After the boy was picked up 
he told us that he did not recognize us and thought that we 
were a gang looking for a fight. The boy stated that if he 
realized who he was we would not have caught him. 

While Emory was in the process of being returned to the 
school by auto, he was in the back seat with Muth and Con- 
cannon at his side. While in the action of pulling an object 
out of his pocket Muth made a quick move and grabbed the 
boys hand quickly. In the boy’s hand was a six inch knife 
with the blade open. The boy stated that he intended to 
use the knife. 

Rodger L. Kirvan. 


16 Order 

Filed November IS. 1940 

***** 

On consideration of the Writ of Habeas Corpus filed herein 
and the Return and Answer filed on behalf of the government 
together with the arguments presented by both parties, it is 
this ISth day of November 1940. 

Ordered, that the Writ of Habeas Corpus be and the same is 
hereby granted; however, the petitioner, Emory O'Brvant, 
is not to be released from custody but is to be remanded and 
committed to the National Training School for Boys of the 
District of Columbia for the remainder of the sentence imposed 
on the 7th day of January 1939. by the Juvenile Court of the 
District of Columbia. 

And it is further ordered that this order shall not become 
effective until the expiration of fourteen (14) days from the 
date herein. 

Bolitha J. Laws, Justice. 

No objection as to form. 

Alexander Holtzoff, 
Special Assistant to the Attorney General. 
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17 Notice of appeal 

Filed November 28, 1940 

***** 

Notice is hereby given this 28th day of November 1940, that 
Ray L. Huff. General Superintendent of the District of Col¬ 
umbia Penal Institutions, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judg¬ 
ment of this Court entered on the ISth day of November 1940, 
granting Writ of Habeas Corpus and remanding Emory 
O’Bryant to the National Training School for Boys against 
said Ray L. Huff. General Superintendent of the District of 
Columbia Penal Institutions. 

Edward M. Curran, 

United States Attorney, 

John H. Mitchel, 

Asst. U. S. Att.y., 

Attorney for Appellant, Ray L. Huff. 

18 Order staying execution 

Filed December 2. 1940 

***** 

The Court having granted the writ of habeas corpus in the 
above-entitled proceeding and having ordered that the pe¬ 
titioner. Emory O'Bryant, be remanded and committed to the 
National Training School for Boys of the District of Colum¬ 
bia, for the remainder of the sentence imposed on the 7th day 
of January 1939 by the Juvenile Court of the District of Co¬ 
lumbia, and the respondent. Ray L. Huff. General Superintend¬ 
ent of the District of Columbia Penal Institutions, having ap¬ 
pealed therefrom to the United States Court of Appeals for 
the District of Columbia and having applied for a stay pend¬ 
ing appeal, it is this 2d day of December 1940, 

Ordered, that the execution of said order be and is hereby 
stayed until the expiration of fifteen days after the final dis¬ 
position of said appeal. 

(Signed) Bolitha J. Laws, Justice. 

The foregoing is consented to; it being understood it will not 
prejudice petitioner of rights. 

(Signed) Alexander Holtzoff, 

Special Assistant to the Attorney General. 

John T. Bonner, 

Atty. for Retitioner. 
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19 Statement of -points on which the respondent- 
appellant will rely on appeal 

Filed December 5. 1940 


***** 

In prosecuting his appeal in the above-entitled cause, the 
respondent-appellant will rely on the following points: 

1. The Court erred in granting the writ of habeas corpus 
and remanding the petitioner to the National Training School 
for Boys. 

2. The Court erred in holding that the Attorney General was 
without authority to transfer the petitioner from the National 
Training School for Boys to the District of Columbia Reforma¬ 
tory. at Lorton. Virginia. 

3. The Court erred in holding that the consent of the Judge 
of the Juvenile Court of the District of Columbia was neces¬ 
sary in order to authorize the transfer of the petitioner from 
the National Training School for Boys to the District 
of Columbia Reformatory, at Lorton. Virginia. 

4. The Court erred in refusing to discharge the writ and 
dismiss the petition. 

Edward M. Curran, 

United States Attorney for the District of Columbia. 

Alexander Holtzoff, 

Special Assistant to the Attorney General. 

John H. Mitchell, 

Assistant United States Attorney 

for the District of Columbia. 

20 Stipulation as to record on appeal 

Filed December 5. 1940 

* * * # * 

It is hereby stipulated and agreed this 4th day of December 
1940, by and between the parties hereto that the following 
parts of the record and proceedings in the above-entitled cause 
are to be included in the record on appeal: 

1. The petition for writ of habeas corpus (filed October 30, 
1940). 

2. The order to issue the writ of habeas corpus (entered 
October 30, 1940). 

3. The writ of habeas corpus (issued October 30, 1940). 

4. The return and answer to the writ of habeas corpus and 
the exhibits attached hereto (filed November 16, 1940). 
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5. The order granting the writ of habeas corpus, denying 
the petitioner's release from custody and recommitting him 
to the National Training School for Boys (filed November 18, 
1940). 

6. The respondent-appellant’s notice of appeal (filed 
November 28, 1940). 

7. Order staying execution of writ of habeas corpus pending 
appeal (filed December 2, 1940). 

8. Statement of points on which the respondent-appellant 

will rely on appeal (filed December 5, 1940). 

21 9. Stipulation as to record (filed December 5, 1940). 

Edward M. Curran, 

United States Attorney for the District of Columbia, 

Alexander Holtzoff, 

Special Assistant to the Attorney General, 

John H. Mitchell, 

Assistant United States Attorney 

for the District of Columbia. 
Attorneys for the respondent-appellant. 
John T. Bonner, 

Attorney for petitioner-appellee. 

22 District Court of the United States For the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered from 1 to 21, both inclusive, to be 
a true and correct transcript of the record, according to stipu¬ 
lation of counsel herein filed, copy of which is made part of 
this transcript, in cause entitled In re Emory O’Bryant, Habeas 
Corpus No. 2117, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 7th day of December 1940. 

[seal] C. E. Stewart, Cler/c. 

[Endorsement on cover:] No. 7796. In re O’Bryant. 
United States Court of Appeals for the District of Columbia. 
Filed Dec. 7, 1940. Joseph W. Stewart, Clerk. 


U. S. GOVERNMENT PRINTING OfflCC: 194Q 




;>«*. •.-•vSTATES';. 

QPURT OFAPPE ALS FOR T}- 
OlSTRieT^OPCOLy MfiiA 


In the United States Court of Appeals 
for the District of Columbia 


APPEAL FROM TEE.DISTRICT COURT Of TEE. UNITED STATES FOR 

TEE DISTRICT OF COLUMBIA 


,\v 






INDEX 


Page 

Jurisdictional Statement. 1 

Statement of the Case_ 2 

Statutes Involved.. 4 

Statement of Points.•— 4 

Issue Involved.... 5 

Summary of Argument___,_ 5 

Argument: 

I. The Attorney General has authority to transfer any prisoner 
from one institution to another subject to the exception 
that only persons convicted of a felony may be confined in 
a penitentiary, and such authority extends to prisoners 
committed by the courts of the District of Columbia..... 5 

II. The National Training School for Boys is a Federal institu¬ 
tion and has been such since July 1, 1939... 7 

III. The District of Columbia Reformatory at Lorton, Virginia, 

is an institution of the reformatory type... 8 

IV. The Attorney General’s power to transfer prisoners extends 

to juveniles committed under the Juvenile Court Act for 
the District of Columbia, as a result of statutory enact¬ 
ment and a contract between the United States and the 
District Commissioners authorized and ratified by the 

Congress........ .. 11 

V. The authority of the Attorney General does not conflict with 
the jurisdiction of the Juvenile Court for the District of 

Columbia_____ 13 

VI. The consent of the Juvenile Court for the District of Colum¬ 
bia was not necessary to the transfer_ 15 

Conclusion_ 16 

Appendix......... 18 

CITATIONS 

Cases: 

Aderhold v. Lee (C. C. A. 5), 68 F. (2d) 824. 7, 10 

American Security Company v. District of Columbia, 224 U. S. 

491... 11 

Armstrong Paint & Varnish Works v. Nu-Enamel Corp., 305 

U. S. 315. 16 

Barry v. Hall, 68 App. D. C. 351, 98 F. (2d) 222. 2 

In re Berman (C. C. A. 7), 80 F. (2d) 361_ 6 

Blanset v. Cardin, 256 U. S. 319_ 16 

Charlotte Harbor Railway v. Welles, 260 U. S. 8_ 13 

General Motors Corp. v. United States, 2S6 U. S. 49_ 14 

Graham and Foster v. Goodccll, 282 U. S. 409...... 13 

Hamilton v. Dillon, 21 Wall. 73_ 13 

Helvering v. Reynolds Co., 306 U. S. 110. 13 

Hodges v. Snyder, 261 U. S. 600_ 13 

Isbrandtsen-Moller Co. v. United States, 300 U. S. 139_ 13 

Kern River Co. v. United States, 257 U. S. 147_ 16 

Lyons v. Bank of Discount (C. C. S. D. N. Y.), 154 Fed. 391 11 

291151—11-1 (X) 





























n 

Cases—Continued. p»k« 

Mascot Oil Co. v. United Stales, 282 U. S. 434_ 13 

Mattingly v. District of Columbia, 97 U. S. 687_ 13 

Parsons v. District of Columbia, 170 U. S. 45. .. 11 

Rafferty v. Smith, Bell & Co., 257 U. S. 226. 13 

Rosencrans v. United States, 165 U. S. 257_ 15 

Seattle v. Kelleher, 195 U. S. 351_ 13 

Stockdale v. Insurance Companies, 20 Wall. 323.. 13 

Story v. Rives, 68 App. D. C. 325; 97 F. (2d) 182.. 6, 10 

Swendig v. Washington Water Power Co., 265 U. S. 322_ 16 

Tiaco v. Forbes, 228 U. S. 549—.. 13 

United States v. American Trucking Assns., 310 U. S. 534_ 16 

United States v. Burroughs, 289 U. S. 159___ 15 

United States v. Ileinszen and Co., 206 U. S. 370_ 13 

United States V. Jackson, 302 U. S. 628_ 14 

United States v. Munday, 222 U. S. 175_ 14 

Washington v. Miller, 235 U. S. 422___ 15 

Wilson v. Shaw, 204 U. S. 24....... 13 

Zerbst v. KidweU (C. C. A. 5), 92 F. (2d) 756. 6 

Statutes: 

Act of March 3, 1863, 12 Stat. 762; D. C. Code (1929) Title 18, 

Sec. 57. 1 

Rev. Stat. Sec. 751; U. S. Code, Title 28, Sec. 451_ 1 

Act of March 3, 1901, 31 Stat 1225; D. C. Code, (1929) Title 18, 

Sec. 26. 1 

Act of March 3, 1901, 31 Stat. 1372; D. C. Code (1929) Title 24, 

Sec. 201. 1 

Act of May 27, 1908, 35 Stat. 380; D. C. Code (1929), Title 8, 

Sec. 171.......— 7 

Act of Feb. 26, 1909, Sec. 2, 35 Stat. 657; D. C. Code (1929), 

Title 8, Sec. 191_ 7 

Act o i March 3. 1909, 35 Stat. 688, 717. 9 

Act of June 10, 1910, 36 Stat. 464; D. C. Code, Title 6, Sec. 406.. 10 

Act of June 25, 1910, 36 Stat. 774, 786; D. C. Code (1929), Title 

6, Sec. 430. 9 

Act of Sept. 1, 1916, 39 Stat. 676, 711; D. C. Code (1929), Title 6, 

Sec. 402. 9,10 

Act of June 5, 1920, 41 Stat. S37, 869; D. C. Code (1929), Title 6, 

Sec. 429. 10 

Act of Feb. 13, 1925, Sec. 6 (b) as amended, 52 Stat. 1232; U. S. 

Code, Title 28, Sec. 463_ 2 

Act of March 16, 1926, 44 Stat. 209; D. C. Code (1929), Title 6, 

Sec. 409 . 9 

Act of May 14, 1930, Sec. 7, 46 Stat. 326; U. S. Code, Title 18, 

Sec. 753f_4, 5, 10, 11, 14 

Act of June 1, 1938, Secs. 14, 15, 26, 52 Stat. 599, 600, 602; D. C. 

Code (1929) Supp. V, Title 18, Secs. 264, 265, 276. 4, 11, 13, 15 

Act of April 3, 1939, 53 Stat. 561; U. S. Code, Title 5, Sec. 133._ 7 

Act of July 15, 1939, 53 Stat. 1026___ 11 

Act of June 12, 1940, 54 Stat. 307, 326, 327. 9, 13 

Miscellaneous: 

Reorganization Plan No. II, Sec. 3, Par. b __ 7 




































In the United States Court of Appeals 
for the District of Columbia 

January Term, 1941 

No. 7796— Special Calendar 
In re Emory O’Bryant 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This is an appeal by Ray L. Huff, Superintendent of the 
District of Columbia Penal Institutions, from a final order of 
the District Court of the United States for the District of 
Columbia sustaining a writ of habeas corpus and remanding 
the petitioner from the District of Columbia Reformatory at 
Lorton, Virginia, to the National Training School for Boys 
(R. 12). 

The question involved is the validity of the action of the 
Government in transferring the petitioner from the National 
Training School for Boys, of which he was an inmate, to the 
District of Columbia Reformatory at Lorton, Virginia. 

Jurisdiction of the District Court in habeas corpus proceed¬ 
ings is authorized by the D. C. Code (1929), tit. 24, § 201; Id., 
tit. 18, § 57; 28 U. S. C., §§ 451 et seq.; Rev. Stat., § 751. 

The jurisdiction of this Court to review a final order in a 
habeas corpus proceeding is obtained by virtue of the D. C. 
Code (1929), tit. 18, § 26, which provides for appeals to this 

(i) 
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Court from any final order of the United States District Court 
for the District of Columbia. Jurisdiction also is acquired 
under the provisions of 2S U. S. C. § 463b, 52 Stat. 1232. 

On October 30, 1940, appellee filed in the lower court a peti¬ 
tion for writ of habeas corpus, in which he alleged illegal 
restraint of his liberty, and unlawful confinement in the Dis¬ 
trict of Columbia Reformatory at Lorton, Virginia (R. 1). 

The appellant, respondent in the court below, made return 
and answer to the writ on November 16, 1940 (R. 3). The 
case was argued and determined on the petition and the return 
and answer thereto. On November 18, 1940, the lower court 
entered its order sustaining the writ and remanding the ap¬ 
pellee to the National Training School for Boys in the District 
of Columbia (R. 12). The present appeal was taken from 
that order on November 28, 1940 (R. 13). 

STATEMENT OF THE CASE 

No evidence was adduced at the hearing in the court below 
and no findings of fact or conclusions of law were made. The 
appeal, therefore, must be disposed of on the petition for 
habeas corpus and the return and answer filed thereto by the 
appellant, respondent below. See Barry v. Hall, 98 F. 2d 222, 
68 App. D. C. 351. The petition sought appellee's release 
from imprisonment in the District of Columbia Reformatory 
at Lorton, Virginia, upon the theory that appellee, who had 
been transferred to that institution from the National Train¬ 
ing School for Boys, had committed no offense “which would 
be punishable by sentence to a penitentiary.” Accordingly, it 
was claimed the detention at Lorton was illegal and uncon¬ 
stitutional (R. 1-2). The return and answer to the petition, 
which for purposes of this appeal must be taken as true, 
alleged the following: 

Appellee was born on March 27, 1922, and at the time of 
the proceedings in the court below was 18 years of age (R. 4, 
10). On November 8, 1938, appellee was arrested on a charge 
of breaking into a boxcar, in company with three men, and 
stealing five cases of whiskey valued at $100.00 (R. 4). Ap¬ 
pellee pleaded guilty to this charge on January 7, 1939, and 
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was committed by the Juvenile Court of the District of Co¬ 
lumbia to the National Training School for Boys, for the 
period of his minority (R. 4, 9). 1 

At the National Training School appellee proved to be in¬ 
corrigible and insubordinate, frequently refusing to work, de¬ 
clining to comply with orders, and becoming involved in fights 
with other inmates. He was generally a menacing influence, 
especially upon the younger boys (R. 4-5). On July 4, 1939, 
he escaped from the institution but was apprehended several 
hours later. On July 27, 1939, he again escaped, by breaking 
out of the detention cottage during the night. He was ap¬ 
prehended about a week later, on August 3, 1939, near his 
home in the city of Washington. When arrested he wielded 
a knife with an open blade, with the evident intention of 
attacking the arresting officers (R. 5, 11, 12). 

In a report made by Harold E. Hegstrom, Superintendent 
of the National Training School, to James V. Bennett, Direc¬ 
tor of the Bureau of Prisons, it was pointed out that appellee 
had been a leader in inciting other boys to defy authority, had 
often been flagrantly defiant and practically uncontrollable. 
As a result, Mr. Hegstrom’s report concluded that “It seems 
evident from our six months’ observation of this boy that he 
is utterly unsuited for training in an open institution of the 
type of this one. and that he can be trained only in an institu¬ 
tion of greater security” (R. 10-11). 

As a result, appellee was transferred on August 16, 1939, to 
the District of Columbia Reformatory at Lorton, Virginia, by 
order of the Director of the Bureau of Prisons of the Depart¬ 
ment of Justice (R. 4, 9). This transfer was ordered in ac¬ 
cordance with the authority granted the Attorney General in 
Sections 744b and 753f of Title 18. United States Code (R. 9). 
The Bureau of Prisons notified the Juvenile Court of the Dis¬ 
trict of Columbia of the proposed transfer of appellee, and no 
objection was received (R. 5). 

1 The appellee had a previous record. On May 21, 1937, he was arrested 
and convicted on a charge of disorderly conduct and fined •$">. On August 
10. 1938. he was arrested on a charge of forgery of a check belonging to 
his grandmother and was placed on probation (It. 10). He is overgrown, 
being 6 feet. 2 inches tall and weighing approximately 180 pounds (R. 11). 
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Thereafter, on October 30, 1940, the appellee instituted the 
present proceedings in the court below (R. 1). On November 
18. 1940. the District Court granted the writ of habeas corpus 
upon the condition, however, that the appellee should not be 
released from custody but remanded and committed to the 
National Training School for Boys for the remainder of the 
sentence imposed by the Juvenile Court (R. 12). This appeal 
was taken from that order on November 28, 1940 (R. 13). On 
December 2, 1940, the lower court ordered that appellee's re¬ 
mand to the National Training School be stayed until the ex¬ 
piration of 15 days after the final disposition of the appeal 
(R. 13). 

STATUTES INVOLVED 

Full text of the pertinent statutes bearing upon the issues in¬ 
volved on this appeal are set forth in an appendix to this brief. 
These statutes may be cited as follows: 

Section 7, Act of May 14, 1930, 46 Stat. 326. 18 U. S. C., 
§ 753f. 

Sections 15 and 26. Juvenile Court Act of the District of Co¬ 
lumbia, 52 Stat. 600. 602, D. C. Code (1929), Supp. V, tit. 18, 
§§ 265, 276. 

STATEMENT OF POINTS 

1. The court erred in sustaining the writ of habeas corpus 
and remanding the petitioner to the National Training School 
for Boys. 

2. The court erred in holding that the Attorney General was 
without authority to transfer the petitioner from the National 
Training School for Boys to the District of Columbia Reforma¬ 
tory at Lorton, Virginia. 

3. The court erred in holding that the consent of the Judge 
of the Juvenile Court of the District of Columbia was necessary 
in order to authorize the transfer of the petitioner from the Na¬ 
tional Training School for Boys to the District of Columbia Re¬ 
formatory at Lorton, Virginia. 

4. The court erred in refusing to discharge the writ and dis¬ 
miss the petition. 
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ISSUE INVOLVED 

The statement of points on this appeal presents for the de¬ 
termination of this Court the question whether one who has 
been committed by the Juvenile Court of the District of Co¬ 
lumbia to the National Training School for Boys can be law¬ 
fully transferred thereafter from that institution to the District 
of Columbia Reformatory at Lorton, Virginia. 

SUMMARY OF ARGUMENT 

I. The Attorney General has authority to transfer any 
prisoner from one institution to another subject to the excep¬ 
tion that only persons convicted of a felony may be confined 
in a penitentiary, and such authority extends to prisoners com¬ 
mitted by the courts of the District of Columbia. 

II. The National Training School for Boys is a Federal in¬ 
stitution and has been such since July 1, 1939. 

III. The District of Columbia Reformatory at Lorton, Vir¬ 
ginia, is an institution of the reformatory type. 

IV. The Attorney General’s power to transfer prisoners ex¬ 
tends to juveniles committed under the Juvenile Court Act 
for the District of Columbia, as a result of statutory enactment 
and a contract between the United States and the District 
Commissioners authorized and ratified by the Congress. 

V. The authority of the Attorney General does not con¬ 
flict with the jurisdiction of the Juvenile Court for the Dis¬ 
trict of Columbia. 

VI. The consent of the Juvenile Court for the District of 
Columbia was not necessary to the transfer. 

ARGUMENT 

I 

The Attorney General has authority to transfer any prisoner 
from one institution to another, subject to the exception 
that only persons convicted of a felony may be confined in 
a penitentiary, and such authority extends to prisoners 
committed by the courts of the District of Columbia 
By Section 7 of the Act of May 14, 1930 (46 Stat. 326, 18 
U. S. C., § 753f), the Attorney General is authorized to order 
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the transfer of any person held under authority of any statute 
of the United States from one institution to another. The 
pertinent provision of this Section reads as follows: 

“The Attorney General is also authorized to order the 
transfer of any person held under authority of any 
United States statute from one institution to another 
if in his judgment it shall be for the well-being of the 
prisoner or relieve overcrowded or unhealthful condi¬ 
tions in the institution where such prisoner is confined 
or for other reasons. 

This provision has been judicially construed as conferring 
upon the Attorney General broad discretionary powers. As 
was stated in this respect in Zerbst v. Kidwell (C. C. A. 5), 
92 F. (2d) 756, 758: 

“The various prisons are but units of a single system 
under the control of the Attorney General and he is 
authorized to transfer any prisoner from one institution 
to another for any reasons sufficient to himself.” 

The Circuit Court of Appeals for the Seventh Circuit held 
to the same effect. In re Berman. SO F. (2d) 361. 

The cases leave no room for doubt that the Attorney Gen¬ 
eral’s authority to transfer a prisoner from one institution to 
another extends to persons committed by the courts of the 
District of Columbia. In Story v. Rives, 97 F. (2d) 182, 68 
App. D. C. 325. a sentence had been imposed on the petitioner 
by the United States District Court for the District of Co¬ 
lumbia. He was thereupon committed to the District of 
Columbia Reformatory at Lorton, Virginia. Subsequently, 
he was transferred to the United States Northeastern Peni¬ 
tentiary at Lewisburg, Pennsylvania, and thereafter to the 
United States Hospital for Defective Delinquents at Spring- 
field, Missouri. He was conditionally released after serving 
his sentence, less certain good time allowances. He was later 
rearrested on a warrant issued by the United States Parole 
Board on the ground that he had violated the conditions of 
his release. He applied for a writ of habeas corpus, asserting 
that since he had been originally convicted in the District of 
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Columbia, he could not be transferred to a Federal peniten¬ 
tiary, and, that hence, the United States Parole Board had no 
jurisdiction over him and might not issue a warrant for his 
rearrest. This Court overruled this contention and held that 
the Attorney General had the requisite authority to transfer 
the petitioner. 

A similar result was reached in Aderhold v. Lee (C. C. A. 
5), 68 F. (2d) 824. In that case the petitioner who had been 
convicted of murder in the District of Columbia and was 
confined in the Atlanta Penitentiary, sought release by habeas 
corpus on the ground that he should have been confined in 
a District of Columbia penal institution. The Circuit Court 
of Appeals held that the above-mentioned Act of May 14, 
1930, applied to District of Columbia prisoners and that, 
hence, the petitioner's commitment to Atlanta was legal. 

II 

The National Training School for Boys is a Federal Institu¬ 
tion and has been such since July 1,1939 

The National Training School for Boys, which was originally 
known as the Reform School for the District of Columbia, was 
so named by the Act of May 27, 1908 (Chap. 200, 35 Stat. 380, 
D. C. Code (1929) tit. 8, § 171). It was an independent in¬ 
stitution controlled by a board of trustees appointed by the 
President of the United States. It accepted juveniles commit¬ 
ted either by a Federal court or by the Juvenile Court of the 
District of Columbia (Sec. 2, Act of February 26, 1909, Chap. 
217, 35 Stat. 657, D. C. Code (1929), tit. 8, § 191). On 
July 1, 1939, however, the control of the National Training 
School for Boys was transferred to the Department of Justice, 
and since that time, the school has been administered by the 
Director of the Bureau of Prisons of the Department of Justice, 
under the direction and supervision of the Attorney General, as 
one of the units of the Federal penal and correctional system. 
This change was effected by Reorganization Plan No. II (Sec. 
3, Par. b.). promulgated by the President on May 9, 1939, pur¬ 
suant to the authority conferred on him by the Reorganization 
Act of 1939 (Act of April 3, 1939, Chap. 36, 53 Stat. 561; U. S. 

21 ) 1101—41 - 2 
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Code, Title 5, Sec. 133). This provision of the Reorganiza¬ 
tion Plan reads as follows: 

“The National Training School for Boys and its func¬ 
tions (including the functions of its Board of Trustees) 
are hereby transferred to the Department of Justice 
and shall be administered by the Director of the Bureau 
of Prisons, under the direction and supervision of the 
Attorney General.” 

Upon the transfer of the National Training School for Boys 
to the jurisdiction of the Department of Justice, an agreement 
was entered into between the United States and the Board of 
Public Welfare for the District of Columbia, whereby the 
United States agreed to receive boys committed by the courts 
of the District of Columbia and to provide for their safekeep¬ 
ing. care and subsistence, either at the school or at some other 
institution (R. 7-8). 

The National Training School for Boys is intended for the 
training of delinquent boys and is not a walled institution. 
The ages of its inmates range from 12 years and upwards, the 
average being about 17. It is unsuitable for boys who are in¬ 
corrigible or are difficult to discipline, or who have a tendency 
to escape. Boys of this type have a bad and demoralizing ef¬ 
fect on the rest of the inmates, as well as being difficult to keep 
in safe custody ( R. 5). Fairness to other inmates requires the 
removal of such detrimental influences from their midst. 

Ill 

The District of Columbia Reformatory at Lorton, Virginia, 
is an institution of the reformatory type 

It seems to be contended by petitioner’s counsel that the 
District of Columbia Reformatory at Lorton, Virginia, is not 
a reformatory, but a penitentiary, and inferentially it seems 
to be suggested that, as a consequence, a boy committed to 
the National Training School may not be transferred to the 
Lorton institution. This reasoning is. however, based on an 
erroneous premise. The District of Columbia penal institu¬ 
tion at Lorton, Virginia, is in fact a reformatory and has 
always been considered such. Both the history of the insti- 
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tution itself and all the statutory provisions relating to it con¬ 
clusively demonstrate this proposition. 

The institution was established pursuant to the authority 
contained in the District of Columbia Appropriation Act for 
the fiscal year ending June 30, 1910 (Act of March 3, 1909, 
35 Stat. 6SS, 717), which provided, in part, as follows: 

“Sites for reformatory and workhouse. —The 
Commissioners of the District of Columbia are hereby 
authorized and directed to purchase two tracts of land 
* * *; one of said tracts shall be used as a site for 

the construction and erection of a reformatory of suffi¬ 
cient capacity to accommodate at least 1,000 inmates 
and the other for the construction and erection of a 
workhouse * * [Italics supplied.] 

The Deficiency Appropriations Act of June 25. 1910 (36 
Stat. 774, 786. Chap. 385, D. C. Code 1929, tit. 6, $ 430), au¬ 
thorized the Commissioners of the District of Columbia to 
appoint a superintendent for the reformatory of the District 
of Columbia. 

The District of Columbia Appropriation Act for the fiscal 
year ending June 30, 1917 (Act of September 1, 1916. Chap. 
433, 39 Stat. 676, 711), contained the following provision: 

“Reformatory.— For construction of temporary 
quarters including necessary furniture and equipment 
for the care of 200 inmates, $5,000; 

For beginning construction of permanent build¬ 
ings * * * $45,000.” 

The District of Columbia Appropriation Act for 1941 (Act 
of June 12, 1940, 54 Stat. 307, 326), makes an appropriation 
for the reformatory for the District of Columbia. 

In numerous instances throughout the statutes relating to 
the District of Columbia, the institution at Lorton, Virginia, 
is referred to as a reformatory. For example, in Section 6 of 
the Act establishing a Board of Public Welfare for the District 
of Columbia (Act of March 16. 1926, Chap. 58. 44 Stat. 209, 
D. C. Code 1929. tit. 6, § 409) the following provision appears: 
appears: 
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“The Board of Public Welfare shall have complete 
and exclusive management and control of (a) the 
workhouse at Occoquan in the State of Virginia; (b) 
the reformatory at Lorton in the State of Virginia; (c) 
the Washington Asylum and Jail.” [Italics supplied.] 

The District of Columbia Appropriation Act for the fiscal 
year ending June 30. 1917 (Act of September 1, 1916. 39 Stat. 
676, 711, Chap. 433, D. C. Code 1929, tit. 6. § 402), provides 
that any person sentenced to imprisonment for more than a 
year and a day may be confined “in some suitable jail or peni¬ 
tentiary or in the reformatory of the District of Columbia” 
Moreover, since the District of Columbia penal institution 
at Lorton. Virginia, is a reformatory and not a penitentiary, 
it has been the practice of the Bureau of Prisons, acting under 
the provisions of Section 7 of the Act of May 14. 1930. su-pra, 
to commit or transfer hardened District of Columbia prisoners 
who have been sentenced to imprisonment for a period of 
longer than one year, to the various Federal penitentiaries. 
This practice has been approved by the courts. Story v. Rives 
(App. D. C.). 97 F. (2d) 1S2. 6S App. D. C. 325; Aderhold v. 
Lee (C. C. A. 5). 68 F. (2d) 824. 

The Act of June 10, 1910 (36 Stat. 464, Chap. 2S2. D. C. 
Code. 1929, tit. 6, § 406), requirs all inmates of the workhouse 
and reformatory of the District of Columbia to be returned to 
and released in the District on the expiration of their 
sentences. 

The District of Columbia Appropriation Act for the fiscal 
year ending June 30. 1921 (Act of June 5. 1920. 41 Stat. 837, 
869, Chap. 234, D. C. Code. 1929, tit. 6. § 429), permitted the 
sale of surplus products of the workhouse and reformatory 
of the District of Columbia. 

In view of the foregoing considerations there can be no 
doubt that the District of Columbia penal institution at Lor¬ 
ton, Virginia, is not a penitentiary, but, on the contrary, is an 
institution of the reformatory type. 
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IV 

The Attorney General’s power to transfer prisoners extends 
to juveniles committed under the District of Columbia Juve¬ 
nile Court Act, as a result of statutory enactment and a 
contract between the United States and the District Com¬ 
missioners authorized and ratified by the Congress 

As has been demonstrated above (p. 6), the Attorney Gen¬ 
eral has the power “to order the transfer of any person held 
under the authority of any statute of the United States” (Act 
of May 14, 1930, sec. 7). The petitioner is such a person. He 
was committed to the National Training School for Boys by 
the Juvenile Court for the District of Columbia in accordance 
with the authority granted in Section 14 of the Juvenile Court 
Act (Act of June 1, 1938, 52 Stat. 599, Chap. 309, D. C. Code 
1929, Supp. V.. tit. 18, $ 264). It is well settled that acts 
of Congress relating to the District of Columbia are statutes 
of the United States. Parsons v. District of Columbia, 170 
U. S. 45; A merican Security Company v. District of Colum¬ 
bia, 224 U. S. 491; Lyons v. Bank of Discount (C. C. S. D. 
N. Y.), 154 Fed. 391, 393. 

Consequently, the petitioner was being held under the au¬ 
thority of a statute of the United States and, therefore, was 
subject to the transfer powers of the Attorney General. 

The authority of the Attorney General to transfer District 
of Columbia juveniles from the National Training School for 
Boys to the District of Columbia Reformatory at Lorton, 
Virginia, has been recognized by the Board of Public Welfare 
for the District of Columbia and has been ratified and ap¬ 
proved by the Congress. 

After the adoption of Reorganization Plan II, which trans¬ 
ferred the National Training School for Boys to the Federal 
Government as of July 1, 1939, it became necessary to make 
provision for the care and custody of District of Columbia 
juvenile delinquents. Accordingly, the Congress, by the Dis¬ 
trict of Columbia Appropriation Act for the fiscal year 1940 
(Act of July 15, 1939, Chap. 281, 53 Stat. 1026), appropriated 
the sum of S75.000 “for the care and maintenance of boys com¬ 
mitted to the National Training School for Boys by the courts 
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of the District of Columbia under a contract to be made by the 
Board of Public Welfare with the authorities of said National 
Training School for Boys.’’ - A contract was thereupon en¬ 
tered into between the United States and the Board of Public 
Welfare of the District of Columbia on November IS, 1939. 
effective as of July 1. 1939, which was also the effective date 
of the Reorganization Plan. By the terms of the contract, the 
United States agreed to receive boys committed by the courts 
of the District of Columbia and to provide for their safe¬ 
keeping. care, and subsistence and to furnish quarters at the 
National Training School for Boys, or some other similar insti¬ 
tution. Article II of the agreement provides as follows 
(R. S): 

“It is expressly understood and agreed by and be¬ 
tween the Government and the District that under the 
terms of this agreement the Attorney General shall be 
free to exercise his statutory authority to transfer from 
the National Training School for Boys to the District 
of Columbia Reformatory at Lorton, Virginia, or to any 
other appropriate institution, any boy committed by 
any of the Courts of the District of Columbia who needs 
treatment, supervision, and training not available in 
the National Training School for Boys. Where a trans¬ 
fer of a boy to the District of Columbia Reformatory 
at Lorton, Virginia, shall have been effected, any and 
all other responsibility of the National Training School 
for Boys and the Government for the care and custody 
of the boy transferred shall terminate.” 

Thus, in plain and unambiguous language, the authorities of 
the District of Columbia expressly recognized the Attorney 
General's power to transfer a boy from the National Training 
School for Boys to the District of Columbia Reformatory at 
Lorton, Virginia. 

The Congress ratified this recognition of the Attorney Gen¬ 
eral’s authority to transfer District of Columbia prisoners from 
the National Training School for Boys to the Lorton institu¬ 
tion. This ratification and recognition was effected by a reen- 


3 Italics supplied. 
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actment by the Congress of the above-quoted provision of the 
1940 Appropriation Act in the District of Columbia Appro¬ 
priation Act for 1941 (Act of June 12, 1940, 54 Stat. 327), 
subsequent to the date of the above-mentioned contract. 

That administrative action may be ratified by the Congress 
is well established. In Wilson v. Shaw, 204 U. S. 24. the Su¬ 
preme Court stated that “* * * subsequent ratification 

is equivalent to original authority.” This principle was also 
followed in Tiaco v. Forbes, 228 U. S. 549, 556; Helvering v. 
Reynolds Co., 306 U. S. 110; Isbrandtsen-Moller Co. v. United 
States, 300 U. S. 139; Hamilton v. Dillon, 21 Wall. 73. 96-97; 
United States v. Heinszen and Co., 206 U. S. 370, 384; Mat¬ 
tingly v. District of Columbia, 97 U. S. 687, 690; Rafferty v. 
Smith, Bell <1* Co., 257 U. S. 226, 232; Graham, and Foster v. 
Goodcell, 282 U. S. 409, 427-430; Mascot Oil Co. v. United 
States, 2S2 U. S. 434; Charlotte Harbor Railway v. Welles, 
260 U. S. 8, 10.11; Seattle v. Kelleher, 195 U. S. 351, 359, 360; 
Hodges v. Snyder, 261 U. S. 600, 602, 603; Stockdale v. Insur¬ 
ance Companies, 20 Wall. 323, 332. 

Clearly, in this case the authority was wisely exercised. As 
has been shown above, the petitioner, a man in stature and 
physique, constantly refused to work, declined to comply with 
orders, became engaged in numerous fights with other inmates, 
and was generally a disturbing influence. Moreover, he es¬ 
caped twice, and on the second occasion brandished a knife 
at one of the officers who apprehended him. 

V 

The authority of the Attorney General does not conflict with 
the jurisdiction of the Juvenile Court for the District of 
Columbia 

Section 15 of the Juvenile Court Act for the District of 
Columbia (Act of June 1, 1938, Chap. 309, 52 Stat. 600, D. C. 
Code 1929. Supp. V, tit. 18, § 265) provides, in part, that 
“An order of commitment or probation made by the court, in 
the case of a child shall be subject to modification or revoca¬ 
tion from time to time.” 
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As has been pointed out above, Section 7 of the Act of May- 
14, 1930, grants the Attorney General power to transfer 
any person held under the authority of any statute of the 
United States. There is no conflict or inconsistency between 
the tw’o provisions. The Juvenile Court may modify its order 
at any time, even after commitment of the defendant. For 
example, it may place the defendant on probation or release 
him unconditionally. On the other hand, as long as the order 
of commitment remains in effect, the physical custody of the 
prisoner is in the control of the Attorney General, who, acting 
through the Director of the Bureau of Prisons as his agent, 
may transfer him from one institution to another as necessity 
arises. 

It is a w’ell-settled rule that repeals by implication are not 
favored and that if two statutes deal with the same subject mat¬ 
ter, effect should be given to each, if at all possible, and that if 
one of the statutes is ambiguous, the ambiguity should be re¬ 
solved in such a way as to reconcile them. If any reasonable 
construction of a statute which would prevent a repeal by 
implication is possible, such construction must be adopted. As 
the Supreme Court said in United States v. Munday, 222 U. S. 
175,184: 

“No part of the previously existing law on the same 
subject is to be regarded as inoperative unless no other 
. construction of the later legislation is reasonable.” 

In General Motors Corporation v. United States, 286 U. S. 
49, it was held that the provisions of the National Prohibition 
Act relating to forfeitures of automobiles did not repeal by im¬ 
plication the general law previously existing in respect to the 
mitigation of forfeitures. 

In United States v. Jackson, 302 U. S. 628, the Supreme Court 
held that the Economy Act of March 20, 1933, which repealed 
all laws granting or pertaining to yearly renewable term insur¬ 
ance did not repeal by implication the provision relating to 
automatic insurance. The Court stated (p. 631): 

“Repeals by implication are not favored. A law is not 
to be construed as impliedly repealing a prior law un¬ 
less no other reasonable construction can be applied.” 
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In United States v. Burroughs, 289 U. S. 159, it was held 
that the Criminal Appeals Act did not repeal by implication 
the previously existing law permitting the Government to ap¬ 
peal in criminal cases tried in the District of Columbia. Mr. 
Justice Roberts stated (p. 164): 

“Implied repeals are not favored; and if effect can 
reasonably be given to both statutes the presumption is 
that the earlier is intended to remain in force.” 

Washington v. Miller, 235 U. S. 422, 428, and Rosencrans v. 
United States, 165 U. S. 257, 262, hold to the same effect. 

There are two classes of boys in the National Training 
School. First, boys who have been convicted in the various 
Federal courts outside of the District of Columbia; second, 
those committed by the Juvenile Court for the District of 
Columbia. Unquestionably the Attorney General may trans¬ 
fer boys in the first group from the National Training School 
for Boys to any other institution except a penitentiary. To 
hold that the Attorney General’s authority to transfer does 
not extend to inmates in the second category would give rise 
to a difficult and anomalous situation. The result would be 
to create a feeling that there is discrimination and inequality 
of treatment as between the two classes of inmates, with con¬ 
sequent resentment necessarily giving rise to serious discipli¬ 
nary problems. 

VI 

The consent of the Juvenile Court is not necessary to the 

transfer of a juvenile who is 18 years of age or older 

It is understood that this point is not raised by the peti¬ 
tioner, but it is briefly discussed here to insure completeness 
of treatment of all considerations that may seem even re¬ 
motely to bear on the case. 

Section 26 of the Juvenile Court Act for the District of 
Columbia (Act of June 1, 1938, Chap. 309, 52 Stat. 602, D. C. 
Code 1929, Supp. V, tit. 18, § 276) provides as follows: 

“No child under eighteen years of age shall be placed 
in or committed to any prison, jail, or lock-up, nor shall 
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such child be taken into custody, detained, or trans¬ 
ferred from place to place, where he may be brought 
in contact or communication with any adult convicted 
of a crime or under arrest and charged with crime: 
Provided , That a child sixteen years of age or older, 
whose habits or conduct are deemed such as to consti¬ 
tute a menace to other children, may, with the con¬ 
sent of the judge or director of social work, be 
placed in a jail or other place of detention for adults, 
but in a room or ward separate from adults.” 

It is understood that this Section has been construed ad¬ 
ministratively by the Juvenile Court as applying only to 
juveniles who are in preliminary detention prior to trial and 
not to those committed pursuant to an adjudication of juvenile 
delinquency. This administrative interpretation is entitled to 
considerable weight in view of the well-settled rule of statu¬ 
tory construction that in construing a statute, much weight 
should be given to the construction placed thereon by the 
administrative officers, whose duty it is to administer the 
Act. United States v. American Trucking Associations, 310 
U. S. 534, 549; Blanset v. Cardin , 256 U. S. 319, 326; Kern 
River Co. v. United States, 257 U. S. 147, 154; Swendig v. 
Washington Water Power Co., 265 U. S. 322, 331; and Arm¬ 
strong Paint and Varnish Works v. Nu-Enamel Cory., 305 
U. S. 315,330. 

In any event, the question whether at the time of the 
transfer of the petitioner it was necessary to secure the 
consent of the Judge of the Juvenile Court in the light of the 
above-quoted statute, has become moot, in view of the fact 
that the petitioner at the present time is over 18 years of age 
(R. 8) while the restriction contained in the foregoing provi¬ 
sion is limited to juveniles under 18 years of age. 

CONCLUSION 

The transfer of the petitioner from the National Training 
School for Boys to the District of Columbia Reformatory at 
Lorton was legal and valid. 
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The Order appealed from should be reversed, and the writ 
of habeas corpus and the petition dismissed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney for the District of Columbia, 

Alexander Holtzoff, 

Special Assistant to the Attorney General, 
Herbert A. Bergson, 

Special Attorney, 
Attorneys for Appellant 

February 1941. 

Bernard Margolius, 

John H. Mitchell, 

Assistant United States Attorneys 

for the District of Columbia. 


APPENDIX 

Act of May 14, 1930, Sec. 7; 46 Stat. 326, U. S. Code, Title 
18, Sec. 753f: 

“Sec. 753f. Persons convicted of federal offenses; 
place of confinement; transfers.— All persons con¬ 
victed of an offense against the United States shall be 
committed, for such terms of imprisonment and to such 
types of institutions as the court may direct, to the 
custody of the Attorney General of the United States 
or his authorized representative, who shall designate 
the places of confinement where the sentences of all 
such persons shall be served. The Attorney General 
may designate any available, suitable, and appropriate 
institutions, -whether maintained by the Federal Gov¬ 
ernment or otherwise or whether within or without the 
judicial district in which convicted. The Attorney Gen¬ 
eral is also authorized to order the transfer of any per¬ 
son held under authority of any United States statute 
from one institution to another if in his judgment it 
shall be for the well-being of the prisoner or relieve 
overcrowded or unhealthful conditions in the institu¬ 
tion where such prisoner is confined or for other 
reasons .” 3 

Juvenile Court Act of the District of Columbia (Act of June 
1, 1938), Secs. 15, 26; 52 Stat, 600, 602; D. C. Code, 1929, 
Supp. V.. Title 18, Secs. 265, 276: 

“Sec. 265. Modification of judgment; return of 
child to parents. —An order of commitment or proba¬ 
tion made by the court in the case of a child shall be 
subject to modification! or revocation from time to 
time. 

“A parent, guardian, or next friend of a child who has 
been committed by the court to the custody of an in- 


* Italics supplied. 


( 18 ) 
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stitution, agency, or person, may at any time file with 
the court a verified petition, making application for 
modification or revocation of an order of commitment 
or probation, stating that such institution, agency, or 
person has denied application for the release of the 
child or has failed to act upon such application within 
a reasonable time. If the court is of the opinion that 
an investigation should be had, it may, upon due notice 
to all concerned, proceed to hear and determine the 
question at issue. It may thereupon order that such 
child be restored to the custody of its parent or guard¬ 
ian or be retained in the custody of the institution, 
agency, or person, and may direct such institution, 
agency, or person to make such other arrangements for 
the child’s care and welfare as the circumstances of the 
case may require; or the court may make a further 
order or commitment. 

“Sec. 276. Place of detention. —No child under 
eighteen years of age shall be placed in or committed 
to any prison, jail, or lock-up, nor shall such child be 
taken into custody, detained, or transferred from place 
to place, where he may be brought in contact or com¬ 
munication with any adult convicted of crime or under 
arrest and charged with crime: Provided, That a child 
sixteen years of age or older, whose habits or conduct 
are deemed such as to constitute a menace to other 
children, may, with the consent of the judge or director 
of social work, be placed in a jail or other place of 
detention for adults, but in a room or ward separate 
from adults. 

“The Board of Public Welfare of the District of Co¬ 
lumbia shall make adequate provision for the tempo¬ 
rary detention of children within its jurisdiction in a 
detention home or in boarding homes selected for pur¬ 
poses of such detention.” 
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This supplemental memorandum is submitted in response 
to the request made by the court on the oral argument for 
material dealing with the distinction between a “penitentiary” 
and a “reformatory.” 

One of the most accurate definitions of a reformatory is 
found in McAndrews v. Hamilton County, 105 Tenn. 399, 403, 

58 S. W. 483, which held a county not to be liable for the 
negligence of a reformatory employee: “It [a reformatory] is 
in a certain sense a penal institution, being a substitute for a 
jail or penitentiary, its scheme being to not only punish but 
at the same time to discipline and reform the young of both 
sexes who have committed small offenses or are likely to be¬ 
come outcasts in society.” 

In People v. Illinois State Reformatory, 148 Ill. 413, 424, 36 
N. E. 76, SO, a habeas corpus proceeding upholding the consti- 
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tutionality of the Illinois State Reformatory Act of 1891, the 
court pointed out that a “penitentiary” and a “reformatory” 
are to be distinguished even though the crimes for which they 
were sentenced and the terms of imprisonment may be iden¬ 
tical in the cases of prisoners in the respective institutions: 

It is manifest that the sentences provided for in the 
statute establishing the reformatory, although to be 
regarded as punishments for crime, are not of so purely 
a penal character as those imposed upon adults con¬ 
victed of like offenses, but that the primary object of 
the statute is the reformation and amendment of those 
committed to the reformatory. It follows, therefore, 
that the case of an adult liable to be sentenced to the 
penitentiary for the crime of burglary for a term of 
not less than one nor more than twenty years, is not 
parallel to that of a minor required to be sentenced to 
the State reformatory for a term of twenty years for 
the like offense, and that no comparison can be insti¬ 
tuted between them, and conclusion arrived at there¬ 
from that the penalty imposed upon the minor is not 
proportioned to the nature of the offense of which he 
is convicted. [Italics supplied.] 

This distinction is further emphasized by the same court in 
Henderson v. People, 165 Ill. 607, 611, 46 N. E. 711, where it 
is asserted that: 

The reformatory is different, in its object and pur¬ 
poses, from the penitentiaries, and it cannot be called a 
penitentiary. The main object and purpose of the re¬ 
formatory, although confinement there is a punishment 
for crime, are the reformation of those who, from im¬ 
mature age, are presumably proper objects of efforts at 
reformation. [Italics supplied.] 

In distinguishing between a “state prison.” used in the 
sense of a “penitentiary” for felons, the Supreme Judicial 
Court of Massachusetts, construing a state statute in Beard v. 
Boston, 151 Mass. 96, 97, 23 N. E. 826, pointed out that 
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“* * * the state prison is mentioned alongside of the 
reformatory prison for women, and the latter is mentioned 
in antithesis to the former * * and further observed 

that “ ‘State prison convict’ too, we think, would not be un¬ 
derstood by people generally to designate women from the 
State reformatory prison.” 

The distinction between the two terms is also recognized in 
Webster’s New International Dictionary. In the 1928 edi¬ 
tion it is stated that “* * * In the United States 'peniten¬ 

tiary is used of the State prison, as distinguished from 
reformatory.’* In the 1936 edition, it is stated that “* * * 
in the United States penitentiary is used of the State prisons 
and of the Federal prisons, as distinguished from reformer 
tory.” 

The designation accorded to an institution by the legisla¬ 
ture in a statutory enactment is conclusive of the character 
of that institution. 

In People v. Sowrd, 295 Ill. App. 314, 14 N. E. (2d) 957 
(rev’d. on other grounds, 370 Ill. 140, 18 N. E. (2d) 176), the 
defendant inter alia, took the position that the punishment 
for possessing a habit-forming drug, i. e., sentence and com¬ 
mitment to the state reformatory for women, could not be 
imposed by a municipal court because the Reformatory was 
in fact a penitentiary. Defendant further contended, in an 
argument analogous to that proffered by the appellee in the 
case at bar (Brief for Appellee, pp. 5-9), that the State Re¬ 
formatory for Women, being the only place for females con¬ 
victed of felonies to be sentenced, was therefore a peniten¬ 
tiary; and the legislature could never have intended that the 
institution be used for punishment of offenders guilty of both 
misdemeanors and felonies. 

In overruling this contention, the court recounted that the 
legislature had, in a consolidating act, designated certain in¬ 
stitutions to comprise “The Illinois State Penitentiary” and 
“Penitentiary System,” and remarked, at page 320— 

It would seem therefore reasonably clear that if the 
State Reformatory for Women was intended to be a 
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part of this system it would have been named in the 
consolidation act. 

and in observing that women sentenced to imprisonment for 
a year or longer should be sent to the Reformatory, said, at 
page 321— 

These statutory provisions indicate that the State 
Reformatory at Dwight was not considered by the 
lawmakers as a penitentiary * * *. It was within 

its province to create such an institution, designated 
as a reformatory , to house all women convicted of 
crimes, for the purpose of dealing with them separately, 
and, by specifically excluding the reformatory from 
“The Illinois State Penitentiary System ” it evidently 
intended that it should not be a penitentiary in the 
sense that only felons should be committed there. 
[Italics supplied.] 

To the same effect is Henderson v. People, 165 Ill. 607, 610 
46 N. E. 711, in which the Supreme Court of Illinois, con¬ 
struing the State Reformatory Act. states that “The State 
reformatory is nowhere designated by the legislature as a 
penitentiary.” 

From the review of the foregoing authorities, it is obvious 
that there is a distinction between the meaning of the word 
“penitentiary” and the meaning of the word “reformatory.” 
The legislative designation of an institution is, however, de¬ 
terminative of its character. 

The mere fact that prisoners convicted of felonies may be 
incarcerated in a specific institution does not. as contended 
by counsel for appellee, constitute such institution a “peni¬ 
tentiary.” As the Court well knows, the Federal penal insti¬ 
tution at Chillicothe, Ohio, is specifically designated a “Re¬ 
formatory,” and it is nonetheless a “Reformatory” because 
its population is composed of convicted felons (U. S. Code, 
Title 18, Sec. 831). 

In conclusion, therefore, it is submitted that the final and 
definitive criterion as to the nature of an institution is its 
appellation by the legislature. Inasmuch as Congress, as 
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demonstrated in the brief for appellant (pages 8-10), has 
consistently and without exception designated the District of 
Columbia penal institution at Lorton as a “Reformatory , 1 ” it 
follows that such institution cannot in any sense be deemed a 
“penitentiary.” 


Alexander Holtzoff, 

Special Assistant to the Attorney General, 

Joseph C. Duggan, 

Attorney, 

Attorneys for appellant. 

April 15 , 1941 . 
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